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INTRODUCTION

THE PARTIES AND THE TRIBUNAL

1. The Claimants

Claimant 1 is Gujarat State Petroleum Corporation Limited (‘GSPC”), a
company duly organized and existing under the laws of India and 96% owned
by the Government of Gujarat, India. Its registered office is:

GSPC Bhavan

Behind Udhyog Bhavan
Sector 11

Gandhinagar - 382 010
Gujarat, India

Claimant 2 is Alkor Petroo Limited (“Alkor”), a company duly organized and
existing under the laws of India. Its registered office is:

Alkor Petroo Limited
M-22/3RT, Vijaynagar Colony
Hyderabad - 500 057

Andhra Pradesh, India

Claimant 3 is Western Drilling Contractors Private Limited ("WDCPL"), a
company duly organized and existing under the laws of India. Its registered
office is:

Western Drilling Contractors Private Limited
Plot No. 1A

Sector 16A

Institutional Area

Noida - 201 301

Uttar Pradesh, India

Claimants 1, 2 and 3 (collectively referred to as “the Claimants”), are all
engaged in the business of exploration and production of oil and natural gas.

The Claimants are represented in this arbitration by:

Markus Burianski
Nandan S. Nelivigi
Christian M. Theissen
Daniel Eckstein
White & Case LLP
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Bockenheimer Landstr. 20

60323 Frankfurt

Germany

Tel: +49 (0)69 29994 1664

Fax: +49 (0)69 29994 1444

Email: nnelivigi@whitecase.com
mburianski@whitecase.com
ctheissen@whitecase.com
deckstein@whitecase.com

2. The Respondents

Respondent 1 is the Arab Republic of Yemen (“Yemen” or “the Republic’)
having its official address at:

Republic of Yemen

Prime Minister of the Republic of Yemen
Sana'a

Republic of Yemen

Respondent 2 is The Yemeni Ministry of Oil and Minerals (‘the Ministry”) having
its official address at:

The Yemeni Ministry of Oil and Minerals
Zubairi Street 1 PO Box 81

Sana'a

Republic of Yemen

Respondent 1 and Respondent 2 (collectively “the Respondents”) are
represented in this arbitration by:

Benjamin Knowles

Darcy Beamer-Downie

Milena Szuniewicz-Wenzel

lan Hopkinson

Clyde & Co LLP

The St. Botolph Building

138 Houndsditch

London

EC3A 7AR

England

Tel: +44 20 7876 5000

Fax: +44207876 5111

Email: ben.knowles@clydeco.com
darcy.beamer-downie@clydeco.com
milena.szuniewicz@clydeco.com
ian.hopkinson@clydeco.com
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3. The Tribunal

The Arbitral Tribunal is composed of:

e Chair: Dr. Laurent Lévy, Lévy Kaufmann-Kohler, Rue du Conseil-Général
3-5, P.O. Box 552, 1211 Geneva 4, Switzerland;

e Arbitrator jointly nominated by the Claimants: Philippe Pinsolle, Quinn
Emanuel Urquhart & Sullivan LLP, 25 rue Balzac, 75008 Paris, France;

e Arbitrator jointly nominated by the Respondents: Sir Bernard Rix, 20
Essex Street Chambers, 20 Essex Street, London WC2R 3AL, United
Kingdom.

With the consent of the Parties, the Arbitral Tribunal appointed as
Administrative Secretary to the Tribunal:

e Mr. Rahul Donde, Lévy Kaufmann-Kohler, Rue du Conseil-Général 3-3,

P.O. Box 552, 1211 Geneva 4, Switzerland.

SUMMARY OF THE MAIN FACTS

The following summary gives an overview of the present dispute. It does not
include all facts which may be of relevance, particularly as they emerged from
the extensive evidence gathered at the hearings. Where necessary, the relevant
factual aspects will be discussed in the context of the Tribunal's analysis of the

disputed issues.

1. The Claimants’ investment in Yemen

As mentioned above, the Claimants are all companies engaged in petroleum
exploration and production. In 2006, they decided to engage in hydrocarbon
activities in Yemen, particularly in the Third International Bid Round.

The Claimants submitted bids for three blocks 19, 57 and 28 (“the Blocks”). On
9 December 2006, the Blocks were awarded to them. Two years later, on 13
April 2008, the Ministry of Oil and Minerals (referred to in the PSAs as "Ministry"
or "MINISTRY"), on the one hand, and GSPC, Alkor, WDCPL, and the Yemen
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General Corporation for Oil and Gas,’ collectively constituting the "Contractor"

on the other hand, entered into three almost identical Production Sharing
Agreements (“PSAs”) for the Blocks.® Almost a year later, on 17 March 2009,
the PSAs were ratified by the President of Yemen. The PSAs are governed by
Yemeni law, and are also themselves laws of Yemen.*

14. The PSAs divided the exploration and production activities to be conducted
thereunder into an Exploration Period, which, in case of a commercial discovery
of oil, was to be followed by a Development Period. The Exploration Period was
itself divided into a First Exploration Period of four years, and, at the election of
the Contractor, a Second Exploration Period of two years. Only the First
Exploration Period is relevant for the present dispute. This period commenced
on 17 March 2009, the date on which the PSAs came into effect.’

2. The PSA terms

15. The PSAs are identical except for their commercial terms and their respective
Work Program and Budget. Pursuant to their provisions, the Claimants were to
carry out reprocessing and interpreting existing seismic data; acquiring,
processing and interpreting new 2D and 3D seismic data; and drilling work in
Yemen during the First Exploration Period. Their obligations have been

summarized as under:®

' The Corporation, wholly-owned by the Republic of Yemen and controlled by the Ministry, is a
mandatory partner. As it is a “formal” partner, it does not participate in the present dispute. RfA, §11.

2 Unless the context otherwise requires, the capitalized terms and abbreviations used in this Award
are those stipulated in the PSAs.

% Exh. C-1 (PSA Block 19); Exh. C-2 (PSA Block 28); Exh. C-3 (PSA Block 57).
4 Laws No. 6, No.7 and No. 9 of 2009 (Exhs. R-1-3).

® Art. 1.22 of the PSAs.

¢ SoD §27.
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Block 19 Block 28 Block 57

Reprocess available Reprocess available Reprocess available
seismic data (US$ seismic data (US$ seismic

500,000) 500,000) data (US$ 500,000)

Conduct, acquire, process | Conduct, acquire, process | Conduct, acquire, process
and interpret 800 km| and interpret 1,000 km of | and interpret 1,200 km of

of 2-D seismic data | 2-D seismic data (US$ 2-D seismic data (US$
(US$ 1.5m) 1.5m) 1.5m)

Conduct, acquire, process | Conduct, acquire, process | Conduct, acquire, process
and interpret 400 km sq of | and interpret 200 km sq of | and interpret 100 km sq of
3D seismic data (US$ 2m) | 3D seismic data (US$ 2m) | 3D seismic data (US$ 2m)

Drill 4 exploration wells Drill 3 exploration wells Drill 3 exploration wells
(US$ 12m) (US$ 9m) (US$ 9m)
Total: US$ 16m Total: US$ 13m Total: US$ 13m

16. Pursuant to the PSAs, the Claimants undertook a Minimum Work Obligation (or
“MWO”) supported by a Minimum Expenditure Obligation. This Minimum
Expenditure Obligation was guaranteed by irrevocable Standby Letters of Credit
("SBLCs") in the total amount of US$ 42 million issued by the International Bank
of Yemen (“IBY”) in favor of Respondent 2. The SBLCs were accompanied by a
chain of corresponding counter-guarantees:’ the SBLCs themselves were
backed by counter-guarantees issued by Dresdner Bank (now Commerzbank
AG, Germany (“Commerzbank”)), which in turn received counter-guarantees
from IDBI Bank Limited, India (“IDBI"). The counter-guarantees by IDBI were
secured by back-to-back guarantees issued by the Claimants.

17. In practice, the cost of performing the Minimum Work Obligation would likely
exceed the Minimum Expenditure Obligation.8 Consequently, in order to assess
the real cost of the work, Article 4.3 of the PSAs provided that the Claimants
were to produce an annual Work Program and Budget (“WP&B”) for approval by

7 For the sake of convenience, the Tribunal uses the generic term “guarantees”, which should not be
construed as a determination of the nature of the relationship between the concerned entities. The
Tribunal also recalls that the “guarantees” between the IBY and the Respondents were in the form of
SBLCs.

8 SoD §29.

10
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the Ministry. Once approved, a WP&B could not be substantially revised or
modified without the Ministry’s approval.®

On 17 September 2009, the Claimants submitted their first WP&B indicating
their planned work and expenditure for the remaining period of 2009 and for
2010. The technical arm of the Ministry, the Petroleum Exploration and
Production Authority (‘PEPA”),"® approved that WP&B (amounting to US$ 35.5
million) in May 2010."* In November 2010, the Claimants submitted their second
WP&B for 2011 amounting to US$ 53.04 million. Finally, on 24 January 2012,
the Claimants submitted the WB&P for 2012 but only for Blocks 19 and 28
amounting to US$ 40.29 million. The last two WP&Bs were not approved by the
Respondents, although they contend that they would have been approved in
substantially the form submitted.'?

On 3 September 2010, the Claimants appointed Fugro Robertson Limited
(“Fugro”), a specialized external service provider to analyze the existing data
and to conduct a “Prospectivity Review” of the Blocks. On 24 March 2011, the
Claimants received the results of Fugro’s analysis (“the Fugro Reports”).

The Claimants contend that they encountered several obstacles in the
performance of their obligations under the PSAs: relevant data was not
provided to them by the Respondents, landmines existed in Block 19, and the
coordinates of Block 19 were incorrect. All of these are contested by the
Respondents. To the extent necessary to resolve the issues in dispute, these

matters are addressed in the analysis below.
Declaration of Force Majeure and Termination of the PSAs

From January 2011, the security situation in Yemen seems to have begun to
deteriorate. A number of events took place the occurrence of which has not
been disputed: issuance of travel advisories by a number of governments, tribal
clashes, attacks, kidnappings etc. On 18 March 2011, the Government declared
a State of Emergency. On 23 March 2011, the Yemeni House of

® Article 4.3 of the PSAs (“the Contractor shall not substantially revise or modify the Work Program
and Budget without the approval of the Ministry”).

'Y PEPA acts as agent of Respondent 2. See WS Al Humaidy | §§12-15.
" WS Al Humaidy | §§12-15.
12 50D §§33, 35.

1"
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Representatives approved the State of Emergency, which lasted for 41 days.
Various other events took place; these are discussed below where relevant.
According to the Claimants, these events fell within the definition of Force
Majeure events contained in Article 22.2 of the PSAs:

“Force Majeure’, within the meaning of this Agreement, shall be any
order, regulation or direction of the GOVERNMENT, or (with respect to the
CONTRACTOR) of the government of the country in which any of the
entities comprising the CONTRACTOR is incorporated, whether
promulgated in the form of law or otherwise, or any acts of God,
insurrection, riot, war, strike (or other labor disturbances), fires, floods or
any cause not due to the fault or the negligence of the Party invoking
Force Majeure, whether or not similar to the foregoing, provided that any
such cause is beyond the reasonable control of the party invoking Force
Majeure.”

On 10 April 2011, the Claimants sent a Force Majeure notice to the
Respondents under Article 22.1 of the PSA. It is the Claimants' case that by
their declaration of Force Majeure, the SBLCs were automatically suspended by
virtue of their terms:

"5. Suspension:
During the Force Majeure the Letter of Credit shall be suspended and
continue in force thereafter during such period of Force Majeure.

If the Force Majeure event continues for a period of six (6) Months and the
CONTRACTOR terminates its obligations in accordance with the
PRODUCTION SHARING AGREEMENT this Letter of Credit shall
automatically be cancelled according to its terms.

We hereby guarantee the payment of all amounts not having been
reduced in accordance with the above within ten (10) Days of receipt by
us of your written notice, without further juridical procedures."

The Claimants’ notice was denied by the Respondents on 13 April 2011.
Through subsequent correspondence and meetings, the Parties reiterated their
positions. In May 2012, representatives of the Claimants discussed the issue
with the Minister of Oil and Minerals. According to the Claimants, at the
meeting, the Minister advised them that they would be allowed to exit the Blocks
if they could show that the Blocks had no prospectivity. Since the Minister was
subsequently removed from his office, the Claimants’ contend that this

“negotiated solution” did not work out.

12
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On 4 February 2013, another meeting took place between the Claimants and
PEPA. The Claimants were purportedly informed that if they did not submit the
WP&Bs for 2013 for the Blocks by 15 February 2013, the SBLCs would be
invoked.

On 13 February 2013, the Claimants terminated the PSAs purportedly under
Article 22 .4 of the PSAs:

"If the Force Majeure event occurs during either the First Exploration
Period or the Second Exploration Period or any extension(s) thereof and
continues in effect for a period of six (6) Months, thereafter the
CONTRACTOR shall have the option upon ninety (90) Days' prior written
notice to the MINISTRY to terminate its obligations hereunder without
further liability of any kind except for those payments accrued under this
Agreement.”

PROCEDURAL HISTORY

The Constitution of the Tribunal and the Appointment of the Secretary

In the Request for Arbitration of 25 February 2013 (“Request” or “RfA”), the
Claimants jointly nominated Mr. Philippe Pinsolle as their party-appointed
arbitrator.

In their Answer to the Request for Arbitration and Counterclaims of 9 May 2013
(“Answer”), the Respondents jointly nominated Sir Bernard Rix as their party-
appointed arbitrator.

On 31 May 2013, in accordance with Article 13(2) of the ICC Rules of
Arbitration of 2012 (“ICC Rules”), the Secretary General of the ICC Court
confirmed Mr. Pinsolle as arbitrator upon the Claimants’ nomination and Sir
Bernard as arbitrator upon the Respondents’ nomination.

On 9 July 2013, in accordance with Article 13(2) of the ICC Rules, the Secretary
General of the ICC Court confirmed Dr. Laurent Lévy as the jointly nominated
Chair by the co-arbitrators.

On 12 July 2013, the Chair of the Tribunal confirmed to the Parties that the
Tribunal was duly constituted and issued some initial procedural directions in

this arbitration.

13



Case 1:16-cv-01383-EGS Document 1-2 Filed 06/29/16 Page 17 of 128

32. In their communications of 14 and 17 July 2013, the Parties consented to the
Tribunal’s proposal to appoint Mr. Rahul Donde as the Administrative Secretary
to the Tribunal.

2. The Written Phase

33. In the course of this arbitration, the Parties filed several written submissions as
well as exhibits, witness statements and expert reports. On its part, the Tribunal
issued several procedural rulings. Some of these submissions and rulings are
summarized below:

- On 15 July 2013, the Claimants replied to the Respondents’ Counterclaims;

- On 9 July 2013, the Claimants submitted a “Request for Interim Relief” to
which the Respondents replied on 14 July 2013, filing their own “Cross
Application for Interim and Conservatory Measures”. Subsequently, further
submissions were made by the Parties on each other’s applications,

- On 12 September 2013, an in-person hearing was held on the Parties’
respective interim measures applications. The Terms of Reference, the
Procedural Rules and the Procedural Time-Table were finalized at the
hearing;'®

- On 15 September 2013, the Tribunal sent the Parties an unsigned advance
copy of the dispositive part of its decision on the Parties’ applications for
interim relief. On the next day, the Tribunal sent the Parties the signed copy
of its decision (“PO 17);

- On 20 September 2013, the Tribunal confirmed in writing the Parties’
agreements and the Tribunal's decisions on the various issues discussed in
the course of the hearing. In particular, the Tribunal reproduced certain
insertions which were to form part of the Terms of Reference although not
expressly mentioned therein. The Tribunal also conveyed the Procedural
Time-Table and the Procedural Rules;

- On 10 October 2013, the Tribunal took on record the List of Issues agreed
on by the Parties reiterating that the issues to be determined by the Tribunal

would be those arising from the Parties’ submissions, and that the award

1% The procedural background of the Parties’ respective applications is more fully described in PO 1.

14
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would deal with the relevant issues as the Tribunal identified them at that

time;

- On 28 October 2013, the Claimants filed their Statement of Claim (“SoC”)

including exhibits, witness statements and expert reports;

- On 7 November 2013, the Tribunal conveyed the reasoning for its decision

on the Parties’ applications for interim relief;

- On 2 December 2013, the Respondents submitted their Statement of

Defence and Counterclaim (“SoD”) including exhibits, witness statements

and expert reports;
- On 16 December 2013, the Parties filed requests to produce documents;
- On 7 January 2014, the Parties filed answer’s to each other’s requests;

- On 10 January 2014, the Respondents requested the Tribunal to decide

whether Respondent 1 is a party to the arbitration proceedings;

- On 14 January 2014, the Tribunal ruled on the Respondents’ request, finding

that it was inapposite to decide on its jurisdiction over Respondent 1 at that

juncture and observing that as the evidentiary hearing was a few months

away, the Tribunal did not deem it necessary to alter the procedural

calendar;
- On 14 January 2014, the Parties filed their replies;

-On 31 January 2014, the Tribunal issued its decision on document

production in the form of Procedural Order No.2;

- On 21 March 2014, the Claimants submitted their Reply and Defence to

Counterclaim with further exhibits, witness statements and expert reports. A

revised version was filed on 24 April 2014 (“Reply”);

- On 23 April 2014, the Respondents submitted their Rejoinder and Reply to

Defence to Counterclaim Submissions (“Rej.”) with further exhibits, witness

statements and expert reports;

-On 27 May 2014, the Claimants submitted their Rejoinder on the

Counterclaims (“Rej. CC”) with further exhibits, witness statements and

expert reports;

- On 4 June 2014 and subsequent correspondence (as well as a pre-hearing

conference call), the Tribunal issued several directions for the hearing on the

merits;

15
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